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J URISDICTIONAL STATEMENT 

This appea l is from an  order  gran t ing Responden t ’s motion  to vaca te 

judgment  and sen tence under  Supreme Cour t  Rule 29.15 in  the Circu it  Cour t  

of Bar ton  County.  The convict ion  sought  to be vaca ted was for  one count  

each  of robbery in  the fir st  degree, sect ion  569.020, RSMo;
1
 and a rmed 

cr imina l act ion , sect ion  571.015, RSMo, for  which  the sen tence was sixteen  

years impr isonment .  Following a  Missour i Cour t  of Appea ls , Southern  

Dist r ict  opin ion  reversing the mot ion  cour t ’s order , th is case was t ransfer red 

to th is Cour t  pursuant  to th is Cour t ’s order  upon Responden t ’s Applica t ion  

for  Transfer .  Therefore, ju r isdict ion  lies in  th is  Cour t .  Mo. Const . a r t . V, § 

10; Supreme Cour t  Rule 83.04. 

                                         
1
  All sta tu tory references a re to RSMo 2000 unless otherwise indica ted.  
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STATEMENT OF FACTS  

Respondent  Codey Smith  was cha rged by informat ion  with  one coun t  

each  of robbery in  the fir st  degree, sect ion  569.020, RSMo; and a rmed 

cr imina l act ion , sect ion  571.015, RSMo.  (L.F . 3, 12).
2
  He was t r ied by a  jury 

on  October  15-16, 2008, before J udge J ames R. Bickel.  (Tr . 1-5).   

1. Tria l an d dire ct appe al proce e din gs . 

On August  30, 2006, two men armed with  .22-ca liber  guns and wear ing 

T-sh ir t s over  their  heads en tered the F isca  Oil Sta t ion  in  Bar ton  County.  

(Tr . 196-98, 202).  One of the men yelled, “Give me a ll your  money now and 

I’m not  kidding.”  (Tr . 198).  The clerk got  behind the counter  and opened the 

cash  register .  (Tr . 199).  One of the gunmen fired a  shot  tha t  st ruck a  

cigaret te rack.  (Tr . 199, 207-08, 215-16).  The clerk gave the men a ll of the 

money in  the cash  r egister  – abou t  $700.  (Tr . 199-200).  The gunmen left  t he 

store in  a  red “dua lly” t ruck – a  t ruck tha t  had four  t ires on  the rear  end.  (Tr . 

174, 203).  Another  clerk got  the license pla te number  off of the t ruck and 

gave it  t o police.  (Tr . 212). 

                                         
2
  The record on  appea l will be cited as:  SD29574 Direct  Appea l Lega l 

F ile (L.F .); SD29574 Direct  Appea l Transcr ipt  (Tr .) SD29574 Sentencing 

Transcr ipt  (Sen t . Tr .); SD30971/SC92127 Post -Convict ion  Legal F ile (PCR 

L.F .); SD30971/SC92127 Post -Convict ion  Transcr ipt  (PCR Tr .). 
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A few months a fter  the robbery, Smith  was being held in  the Bar ton  

County J a il on  an  unrela ted charge.  (Tr . 170).  He told another  inmate tha t  

he had gone to a  place ca lled Grotheer ’s Farm and took a  red dua l ly t ruck.  

(Tr . 174).  Smith  sa id tha t  he and a  man  named Kyle Carroll used the t ruck 

to commit  the a rmed robbery of the F isca  Store.  (Tr . 174-75).  Both  men 

armed themselves with  .22-ca liber  guns.  (Tr . 175-76).  Smith  a lso sa id tha t  

he was wear ing a  T-sh ir t  t ied a round h is head and gloves on  h is hands.  (Tr . 

176).  Smith  sa id tha t  they a r r ived a t  the store and asked the clerk to hand 

over  the money, bu t  tha t  the clerk smirked a t  t hem like he thought  it  wa s a  

joke.  (Tr . 175).  Smith  then  fired a  gunshot  to let  the clerk know tha t  it  

wasn’t  a  joke.  (Tr . 175).  Smith  told the other  inma te tha t  t hey left  with  $600 

or  $700.  (Tr . 176).  Smith  sa id tha t  he and Carroll went  to a  st r ip pit  in  

Kansas known as “the Cliff,” and dumped the t ruck in to the pit .  (Tr . 177 -78). 

On J anuary 4, 2007, the inmate in  whom Smith  had confided told a  

Bar ton  County depu ty about  Smith ’s sta tements, including the loca t ion  of 

where the t ruck had been  dumped.  (Tr . 299-31, 256).  Weather  condit ions 

delayed the recovery effor t , bu t  au thor it ies were fina lly able to ret r ieve the 

t ruck on  September  22, 2007.  (Tr . 232, 257).  An insurance card found inside 

the t ruck conta ined the name Gr otheer .  (Tr . 238).  The license pla te on  the 

t ruck bore the same number  observed by the clerk a t  t he F isca  store, and 

tha t  license pla te checked back to Kenneth  Grotheer  of Grotheer  Farms.  (Tr . 
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239-40).  Poor  visibility prevented the dive teams from sear ching the bot tom 

of the pit  to t ry to loca te any guns.  (Tr . 240-41, 258). 

Smith  did not  test ify or  present  any evidence.  (Tr . 263-64, 269).  The 

jury found Smith  gu ilty on  both  counts of the informat ion .  (L.F . 41, 42; Tr . 

299).  Smith  waived jury sen tencing, and the cour t  imposed concurren t  

sen tences of sixteen  years impr isonment  for  robbery in  the fir st  degree and 

five year s impr isonment  for  a rmed cr imina l act ion .  (L.F . 6, 8, 27, 48; Tr . 8; 

Sent . Tr . 1, 10).  When quest ioned about  the representa t ion  he received from 

counsel, Smith  sa id tha t  h is on ly compla in t  was tha t  counsel fa iled to get  t he 

t r ia l moved to another  county.  (Sen t . Tr . 13-14).   

An appea l was taken  to the Missour i Cour t  of Appea ls, Southern  

Dist r ict , which  a ffirmed the convict ion  and sen tence on  September  28, 2009.  

S tate v. S m ith , 293 S.W.3d 149 (Mo. App. S.D. 2009).  The mandate issued on  

October  14, 2009.  (PCR L.F . 5). 

2. Ru le  29.15 m otion  an d  e vide n tiary  h e arin g . 

On December  28, 2009, Smith  filed a  pro se Mot ion  to Vaca te, Set  Aside 

or  Correct  the J udgment  or  Sentence, pursuant  to Supreme Cour t  Ru le 29.15.  

(PCR L.F . 1, 4-15).  Counsel was appoin ted, and he filed a  st a tement  in  lieu  of 

an  amended mot ion , pursuan t  to Supreme Cour t  Rule 29.15(e).  (PCR L.F . 1, 

16, 21-23).  The Rule 29.15 mot ion  a lleged, in  per t inent  par t , tha t  t r ia l 
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counsel William Fleischaker  provided ineffect ive assist ance of counsel by 

fa iling to ca ll as a  witness Kyle Carroll, who wou ld test ify tha t  Smith  did not  

act  as h is accomplice in  the robbery.  (PCR L.F . 10, 13).   

An evident ia ry hear ing was held on  November  2, 2010.  (PCR L.F . 3; 

PCR Tr . 3).  Kyle Carroll t est ified tha t  he was serving a  ten -year  sen tence in  

the Depar tmen t  of Correct ions a fter  pleading guilty to robbery in  the fir st  

degree for  the August  30, 2006 robbery of the F isca  st a t ion .  (PCR Tr . 17-18).  

Car roll t est ified tha t  he had known  Smith  for  about  ten  yea rs.  (PCR Tr . 19).  

He sa id tha t  Smith  was not  involved in  the robbery of the F isca  sta t ion .  

(PCR Tr . 19).  Car roll sa id tha t  he had never  told  anyone who had helped h im 

rob the sta t ion , and tha t , as fa r  as he knew, tha t  person  had never  been  

convicted.  (PCR Tr . 19-20). 

Car roll en tered h is gu ilty plea  on  September  17 2007.  (PCR Tr . 21).  

He sa id tha t  he learned in  ear ly 2008 tha t  Smith  had been  charged in  

connect ion  with  the robbery.  (PCR Tr . 20).  Car roll t est ified tha t  he was 

never  con tacted by anyone purpor t ing to represent  Smith .  (PCR Tr . 21 -22).  

Carroll sa id tha t  if he had been  ca lled to test ify a t  Smith’s t r ia l, he would 

have sa id tha t  Smith  was not  with  h im dur ing the robbery.  (PCR Tr . 21).  

On cross-examina t ion , Car roll refused to name the per son  who had 

been  h is accomplice in  the robbery.  (PCR Tr . 23).  The cour t  ordered Carroll 

to answer  the quest ion  and advised h im tha t  he could face cr imina l contempt  
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charges for  refusing.  (PCR Tr . 23-24).  Car roll st ill refused to answer  the 

quest ion .  (PCR Tr . 24).  He a lso told the prosecu tor  tha t  if he had t est ified a t  

Smith’s t r ia l, he would have refused to answer  the quest ion  had it  been  put  to 

h im.  (PCR Tr . 24).  Car roll acknowledged tha t  he did not  know if the jury 

would have believed h is test imony.  (PCR Tr . 24). 

Smith  test ified a t  the evident ia ry hear ing tha t  he asked t r ia l counsel 

William Fleischaker  to invest iga te the possibilit y of Ca r roll t est ifying.  (PCR 

Tr . 28).  Smith  sa id tha t  he though t  Car roll would give candid and t ru thfu l 

test imony about  the robbery, and tha t  Carroll’s  t est imony might  help h im.  

(PCR Tr . 28).  

The Sta te in t roduced in to evidence a  let ter  received by the prosecut ing 

a t torney’s office tha t  was da ted J une 9, 2008, and was signed by Car roll.  

(PCR Tr . 54-55; PCR L.F . 24).  The let t er  bore the sa lu ta t ion  “Dear  At torney” 

and read: 

I was wonder ing if I could get  a  sen tence reduct ion , if I help 

get  another  convict ion  on  the F isca  robbery.  I was charged with  

it  back in  Sept  17, 07 and got  10 years for  robbery in  the 1st [,] 

class A felony an  (sic) now I’m charged with  the vehica l (sic) tha t  

was stolin  (sic) from Crawford Co, KS[.]  [A]lso if you  look a t  the 

evidence, I d idn ’t  poin t  my gun a t  anybody an  (sic) didn’t  fir e the 

shot .  I was h igh  on  dope, an  (sic) know tha t  I done a  very wrong 
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th ing, bu t  nobody can  take the blame for  what  I done.  [B]u t  I 

don’t  th ink tha t  I should take a ll t he blam (sic).  Well if you  

would please send Pam Miller
3
 over  to Crawford Co ja il I’d like to 

t a lk to her .  [A]n  (sic) maybe we can  work out  a  dea l. 

(PCR L.F . 24).  Car roll denied a t  t he evident ia ry hear ing tha t  he was offer ing 

in  the let ter  to assist  the prosecut ion  in  obta in ing the convict ions of anyone 

else for  the robbery.  (PCR Tr . 60). 

Tr ia l counsel William Fleischaker  test ified for  the Sta t e tha t  he had 

pract iced law for  th ir ty-eight  years, with  about  ha lf of h is pract ice involving 

cr imina l defense work.  (PCR Tr . 35-36).  F leischaker  sa id tha t  he was 

appoin ted by the Public Defender  System to represent  Smith  due to a  conflict  

with  the loca l Public Defender ’s office.  (PCR Tr . 36).   

F leischaker  test ified to h is r easons for  not  ca lling Kyle Car roll as a  

witness a t  Smith’s t r ia l: 

Well, here is the problem with  Kyle Car roll:  Kyle Carroll 

had wr it ten  a  let ter  to you  offer ing to assist  in  the pros ecut ion  of 

Codey.  I don’t  know what , t o me it  was, it  was, when you get  a  

                                         
3
  Pam Miller  was a  Bar ton  County Sher iff’s Deputy who had in terviewed 

Smith’s cellma te and who had been  involved in  the recovery of the t ruck used 

in  the robbery.  (Tr . 229-40; PCR Tr . 11). 
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situa t ion  like tha t , I didn’t  know what  he was going to say.  If I 

took h is deposit ion  and he incr imina ted Codey, then  a ll I’ve done 

is pu t  on  evidence tha t  makes my clien t  look mor e guilty to the 

jury.   

So, I didn’t [,] I didn’t  a t tempt  to ca ll Car roll because, 

basica lly, I viewed h im as kind of a  t ime bomb either  way.  If he, 

if he, if he sa id tha t  he wasn’t , Codey wasn’t  the person  with  h im, 

then  you  were going to impeach  h im and make h im look like a  

lia r , you  know, using h is let t er  offer ing to assist  you  with  the 

prosecut ion .   

So, I mean  my feeling was, he was basica lly, he was just  a  

t ime bomb.  And if I pu t  h im on , regardless of what  he sa id, if he 

– obviously, if he ta lked backwards and sa id, yes, I was going to 

have difficu lty impeaching h im as my own witness.  And if he 

took the stand and sa id, and I ca lled h im and he sa id, no, Codey 

wasn’t  t he person  with  h im, then  you  were going to have the 

let ter  to impeach  h im with .  And either  way, I thought  ca lling 

him was going to be damaging, could do noth ing, couldn’t  help my 

case and had a  whole lot  of poten t ia l to damage it .  

(PCR Tr . 42-43).  F leischaker  sa id tha t  h is basic t r ia l st ra tegy was to get  t he 

ju ry to disbelieve Smith’s ce llmate, who test ified to admissions made by 
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Smith , by convincing the jury tha t  h is t est imony was bough t  and pa id for  by 

get t ing a  plea  dea l t ha t  involved the dismissa l of sex offense charges tha t  he 

was facing.  (PCR Tr . 43-44).    

 F leischaker  test ified on  cross-examina t ion  tha t  he never  had any 

discussions with  Carroll and never  made any a t tempts to contact  h im.  (PCR 

Tr . 45).  F leischaker  sa id tha t  he was aware tha t  Car roll had pled guilty to 

the robbery, and had some recollect ion  tha t  Car roll had declin ed to ident ify 

his accomplice.  (PCR Tr . 45).  When confronted with  the quest ion , “So, you  

didn’t  know what  he (Carroll) would say?,”  F leischaker  answered: 

 As I sa id, wha tever  he sa id, it  didn’t  rea lly mat t er  what  he 

sa id, because whatever  he sa id was, I  felt  was just  too r isky to 

put  h im on  the stand.  The problem is, I could take a  t ape 

recorded sta tement  from him or  whatever  and have it  in  my 

possession .  I didn’t  want  to have h im deposed because, if I 

depose h im and he says tha t  Israel
4
 was the one there, t hen  I 

have preserved tha t  record permanent ly.   

                                         
4
  Israel was the fir st  name of the cellmate who test ified aga inst  Smith . It  

appears from the context  of the test imony tha t  F leischaker  meant  to say 

Smith  and simply misspoke.  S ee PCR Tr . 51, where F leischaker  says tha t  he 
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(PCR Tr . 46).  F leischaker  test ified tha t  a fter  reading the let ter  tha t  Car roll 

sen t  to the prosecutor , it  was h is opin ion  tha t  Car roll was offer ing to test ify 

aga inst  Smith .  (PCR Tr . 47).  F leischaker  a lso t est ified tha t  the prosecutor  

eventua lly told h im, perhaps a fter  t he t r ia l, tha t  he did not  ca ll Car roll as a  

witness because he did not  th ink Carroll’s  t est imony was wor th  cu t t ing a  dea l 

with  h im.  (PCR Tr . 47-48).  F leischaker  a lso sa id tha t  he was  not  wor r ied 

about  the Sta te ca lling Carroll, because he could impeach  Carroll with  the 

let ter  where he was seeking a  dea l from the Sta t e: 

My problem was, if I vouch  for  h im and I pu t  h im on , t hen  if, if he 

says, if he, if he says someth ing tha t  incr imina t es Codey or  if he 

says Codey wasn’t  – I mean , if I pu t  h im on  the stand, he get s on  

th is witness st and and says to the jury, well, Codey wasn’t  t he 

other  guy.  Well, who was the other  guy?  Well, I am not  going to 

tell you  who the other  guy was.  I mean , in  my opin ion , tha t  

burns Codey in  fron t  of the jury. 

(PCR Tr . 51-52).   

  

                                                                                                                                   

felt  it  was too big of a  r isk to put  Car roll under  oa th  and have h im 

incr imina te Smith . 
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 3. Motion  cou rt fin d in gs . 

 At  the conclusion  of the evident ia ry hear ing, the mot ion  cour t  sta ted 

tha t  it  was gran t ing a  new t r ia l on  Smith’s cla im tha t  counsel was ineffect ive 

for  fa iling to ca ll Ca r roll as a  witness: 

 As it  rela ted to the fa ilure to contact  Kyle Carroll, I believe 

the t r ia l counsel st r a tegy in  deciding not  to ca ll Kyle Carroll 

would be a  legit ima te t r ia l st ra tegy.  Because he, as he test ified, 

no mat ter  wha t  Mr . Ca r roll may have sa id, it  cou ld have 

backfired on  the movant .  However , I have got  to feel t ha t , a t  

least  Mr . F leischaker  should have t a lked to Kyle Carroll to see 

what  he may or  may not  have pr iva tely told h im tha t  he would 

test ify to.  For  tha t  reason , I feel tha t  t he st ra tegy, t r ia l st r a tegy 

was based upon specula t ion  as to what  he may or  may not  have 

felt  tha t  Kyle Carroll would say.  And if he felt  tha t , no mat t er  

what  he sa id, it  didn’t  rea lly make any difference.  He couldn’t  

depose h im. 

 I don’t  know how much he may have, Kyle Carroll may 

have sa id.  He may have told Mr . F leischaker  who the, tha t  there 

was another  person .  He may have named tha t  other  person .  Mr . 

F leischaker , a t  tha t  poin t  and t ime, may not  have had to rely 
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only on  Kyle Carroll’s comm ents, bu t  he may have been  able to 

develop other  evidence to implica t e tha t  th ird par ty, if in  fact  

there was a  th ird pa r ty as opposed to tha t . 

(PCR Tr . 66-67).  A wr it ten  F indings of Fact , Conclusions of Law and 

J udgment  was en tered on  November  10, 2010.  (PCR L.F . 3, 30-37).  The 

judgment  sta ted tha t  t r ia l counsel fa iled to invest iga te Carroll’s prospect ive 

t est imony and merely specula ted a s to what  tha t  t est imony might  be , and 

found tha t  counsel could not  formula te a  reasonable st r a tegy without  fir st  

invest iga t ing Carroll as a  possible witness.  (PCR L.F . 36-37)   The cour t  

found counsel’s fa ilu re to invest iga te prejudiced Smith  because there was a  

reasonable probability of a  differen t  ou tcome had Carroll t est ified.  (PCR L.F . 

37).  The cour t  ordered th a t  Smith ’s con vict ion  and sen tence be vaca ted and 

set  aside.
5
  (PCR L.F . 37).  The Sta te filed a  not ice of appea l in  the cir cu it  

cour t  on  November  12, 2010.  (PCR L.F . 3, 39). 

                                         
5
  The cour t  denied relief on  seven  other  cla ims ra ised in  the Rule 29.15 

mot ion , finding tha t  two of the cla ims were non-cognizable a llega t ions of t r ia l 

er ror  and tha t  Smith  had fa iled to present  sufficien t  evidence to establish  the 

five rema in ing cla ims.  (PCR L.F . 35).  Those ru lings a re not  being cha llenged 

in  th is appea l. 
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P OINTS RELIED ON  

 

I. 

Th e  m otion  cou rt c le arly  e rre d in   vacatin g  Sm ith ’s  con vi ction  

an d se n te n ce  be cau se  th e  cou rt base d its  ju dgm e n t on  grou n ds  th at 

w e re  n ot p le d  in  th e  Ru le  29.15 m otion , in  th at th e  cou rt’s  ju dgm e n t 

w as  base d on  cou n se l’s  fa ilu re  to  in ve stigate  Kyle  Carroll’s  pote n tia l 

te s tim on y w h ile  th e  Ru le  29.15 m otion  on ly  a lle ge d th at cou n se l w as  

in e ffe ctive  for fa ilin g  to  ca ll Carroll as  a  w itn e ss  an d m ade  n o  

a lle gation  th at  cou n se l w as  in e ffe ct ive  for fa ilin g  to  in ve stiga te .  

S trick land  v. Washington , 466 U.S. 668 (1984) 

J ohnson v. S tate, 333 S.W.3d 459 (Mo. banc 2011) 

S tate v. Harris, 870 S.W.2d 798 (Mo. banc 1994) 

Zink  v. S tate, 278 S.W.3d 170 (Mo. banc 2009) 

Supreme Cour t  Rule 29.15 
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II. 

Th e  m otion  cou rt c le arly  e rre d in  vacatin g  Sm ith ’s  con viction  

an d se n te n ce  be cau se  tria l cou n se l w as  n ot  in e ffe ctive  for de c idin g  

n ot to  in ve stigate  co -de fe n dan t Kyle  Carroll or ca ll Carroll as  a  

de fe n se  w itn e ss  a t tria l, an d Sm ith  w as  n ot pre ju dice d by  cou n se l’s  

de cis ion , in  th at cou n se l m ade  a  re ason able  s trate gic  de c is ion  th at 

Carroll’s  te s t im on y w ou ld  be  dam agin g to  th e  de fe n se  s in ce  Carroll 

w ou ld  e ith e r im plicate  Sm ith  in  th e  ch arge d robbe ry  or w ou ld  be  

su bje ct to  im pe ach m e n t if h e  e xon e rate d Sm ith , an d Sm ith  fa ile d  to  

sh ow  th at th e  ju ry  w ou ld  h ave  be lie ve d Carroll e ve n  if h e  te s tifie d  

th at Sm ith  w as  n ot in volve d in  th e  robbe ry . 

Lowery v. S tate, 650 S.W.2d 692 (Mo. App. S.D. 1983) 

N ickelson  v. S tate, 583 S.W.2d 746 (Mo. App. E .D. 1979) 

R ousan v. S tate, 48 S.W.3d 576 (Mo. banc 2001) 

S anders v. S tate, 738 S.W.2d 856 (Mo. banc 1987) 

Supreme Cour t  Rule 29.15 
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ARGUMENT 

I. 

Th e  m otion  cou rt c le arly  e rre d in   vacatin g  Sm ith ’s  con viction  

an d se n te n ce  be cau se  th e  cou rt base d its  ju dgm e n t on  grou n ds  th at 

w e re  n ot p le d  in  th e  Ru le  29.15 m otion , in  th at th e  cou rt’s  ju dgm e n t 

w as  base d on  cou n se l’s  fa ilu re  to  in ve stigate  Kyle  Carroll’s  p ote n tia l 

te s tim on y w h ile  th e  Ru le  29.15 m otion  on ly  a lle ge d th at cou n se l w as  

in e ffe ctive  for fa ilin g  to  ca ll Carroll as  a  w itn e ss  an d m ade  n o  

a lle gation  th at  cou n se l w as  in e ffe ct ive  for fa ilin g  to  in ve stiga te .  

 The mot ion  cour t  found tha t  t r ia l counsel was  ineffect ive, and tha t  

Smith  was prejudiced, because counsel fa iled to conduct  an  invest iga t ion  to 

determine wha t  Kyle Carroll might  have test ified to had he been  ca lled as a  

witness a t  Smith’s t r ia l.  Bu t  tha t  finding was clear ly er roneous and should 

be reversed because it  impermissibly goes beyond the cla im of ineffect ive 

assistance tha t  was pled in  the Rule 29.15 mot ion .  

A. Stan dard of Re vie w . 

 Review of  a  Rule 29.15 judgment  is limited to a  determina t ion  of 

whether  the mot ion  cour t ’s findings of fact  and conclusions of law are clear ly 

er roneous.  Moore v. S tate, 328 S.W.3d 700, 702 (Mo. banc 2010).  F indings 
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and conclusions a re clear ly er roneous if, a fter  reviewing the en t ire record, 

there is a  defin ite and firm impression  tha t  a  mistake has been  made.  Id .   

B. An alys is . 

 The a llega t ions of the Rule 29.15 mot ion  were limited to a  cla im tha t  

t r ia l counsel was ineffect ive for  fa iling to ca ll Kyle Car roll a s a  witness.  (PCR 

L.F . 10-11, 13-14).  The mot ion  cour t  made verba l findings a fter  the 

evident ia ry hear ing tha t  counsel’s decision  not  to ca ll Car roll could be a  

legit ima te t r ia l st ra tegy because, as counsel t est ified, anyth ing tha t  Car roll 

sa id could have backfired.  (PCR Tr . 66).  But  the cour t  wen t  on  to find tha t  

the st ra t egy was based on  specula t ion  because counsel did not  ta lk to Carroll 

before making the decision  not  to ca ll h im as a  witness.  (PCR Tr . 66-67).  The 

wr it ten  findings focused on  counsel’s fa ilure to invest iga te , and concluded 

tha t  counsel could not  formula te a  reasonable st r a tegy without  fir st  

invest iga t ing Carroll as a  possible witness a t  t r ia l.  (PCR L.F . 35 -37).   

 Missour i is a  fact  plea ding sta te and Ru le 29.15 is consisten t  with  tha t  

regime.  S tate v. Harris, 870 S.W.2d 798, 815 (Mo. banc 1994).  P leading 

defects cannot  be remedied by refin ing the cla im or  by present ing evidence a t  

a  Rule 29.15 hear ing.  Id .; J ohnson  v. S tate, 333 S.W.3d 459, 471 (Mo. banc 

2011).  Because the Rule 29.15 mot ion  conta ined no a llega t ion  tha t  counsel 

was ineffect ive for  fa iling to invest iga te, the mot ion  cour t  er red in  gran t ing 
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relief on  tha t  t heory.  The cla im tha t  was proper ly before the cour t  was 

whether  counsel was ineffect ive in  fa iling to ca ll Car roll as a  witness.  To 

obta in  r elief on  tha t  cla im, Smith  had to overcome the st rong presumpt ion  

tha t  counsel’s decision  was a  mat t er  of sound t r ia l st ra tegy under  the 

circumstances tha t  counsel faced a t  the t ime the decision  was made.  

S trick land  v. Washington , 466 U.S. 668, 689 (1984) see also Z ink  v. S tate, 278 

S.W.3d 170, 176 (Mo. banc 2009) (t r ia l st ra tegy decisions may serve as a  

basis for  ineffect ive assistance of counsel on ly if they a re un reasonable).   

Counsel test ified a t  the evident ia ry hear ing tha t  he had a  st ra tegic 

reason  for  not  ca lling Carroll, and the mot ion  cour t  found tha t  counsel’s 

st ra tegy was legit imate.  (PCR Tr . 42-43, 66).  Tha t  finding demonst r a tes 

tha t  Smith  fa iled to overcome the presumpt ion  of sound t r ia l st ra tegy.  

Having made tha t  finding, the cour t  should have denied relief on  the cla im 

tha t  was actua lly pled, ra ther  than  going beyond the pleadings to gran t  relief 

on  a  theory not  conta ined in  the mot ion . 

Smith  might  a rgue tha t  the mot ion  cour t ’s wr it t en  findings fa ll with in  

the scope of the Rule 29.15 mot ion  because those findings discussed the 

fa ilure to invest iga te with in  the context  of whether  the decision  not  to ca ll 

Car roll was a  r easonable t r ia l st r a tegy.  But  even  if Smith’s in terpret a t ion  of 

the wr it t en  findings is cor rect , those findings should be considered in  

conjunct ion  with  the verba l findings made a t  the close of the evident ia ry 
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hear ing.  The cour t  sta ted tha t  the decision  not  to ca ll Car roll “would be a  

legit ima te t r ia l st ra tegy.  Because he, a s [t r ia l counsel] t est ified, no mat ter  

what  Mr . Car roll may have sa id, it  could have backfir ed on  the movant .”  

(PCR Tr . 66).  The cour t  then  went  on  to fau lt  counsel for  not  ta lk ing to 

Carroll beforehand and concluded tha t  even  if counsel had not  ca lled Carroll 

as a  witness, he might  have been  able to develop other  evidence based on  

what  Car roll t old h im.  (PCR Tr . 66-67). 

The mot ion  cour t  thus t rea ted the fa ilure to ca ll Car roll as a  witness 

and the fa ilure to invest iga te as two separa te issues.  Only one of those issues 

was proper ly before the cour t , tha t  being the fa ilure to ca ll Car roll a s a  

witness.  S ee S tate v. J acobs, 861 S.W.2d 621, 626 (Mo. App. W.D. 1993) 

(issues cannot  be t r ied by consent  a t  a  Rule 29.15 hear ing, and appella te 

cour t  will on ly consider  issues ra ised in  an  or igina l or  amended Rule 29.15 

mot ion). 

 Because the mot ion  cour t  based it s ru ling on  a  theory not  included in  

the Rule 29.15 mot ion , it  clear ly er red in  finding tha t  Smith  was en t it led to a  

new t r ia l due to ineffect ive assistance of counsel.  The judgment  gran t ing 

relief under  the Rule 29.15 mot ion  shou ld be reversed. 
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II. 

Th e  m otion  cou rt c le arly  e rre d in  vacatin g  Sm ith ’s  con viction  

an d se n te n ce  be cau s e  tria l cou n se l w as  n ot  in e ffe ctive  for de c idin g  

n ot to  in ve stigate  co-de fe n dan t Kyle  Carroll or ca ll  Carroll as  a  

de fe n se  w itn e ss  a t tria l , an d Sm ith  w as  n ot pre ju dice d by  cou n se l’s  

de cis ion , in  th at cou n se l m ade  a  re ason able  s trate gic  de c is ion  th at 

Carro ll’s  te s t im on y w ou ld  be  dam agin g to  th e  de fe n se  s in ce  Carroll 

w ou ld  e ith e r im plicate  Sm ith  in  th e  ch arge d robbe ry  or w ou ld  be  

su bje ct to  im pe ach m e n t if h e  e xon e rate d Sm ith , an d Sm ith  fa ile d  to  

sh ow  th at th e  ju ry  w ou ld  h ave  be lie ve d Carroll e ve n  if h e  te s ti fie d  

th at Sm ith  w as  n ot in volve d in  th e  robbe ry . 

 Smith  is not  en t it led to relief even  if th is Cour t  determines tha t  the 

cla im ra ised in  the Rule 29.15 mot ion  encompasses counsel’s fa ilure to 

invest iga te Carroll’s possible test imony.  Counsel’s decision  not  to invest iga te 

Carroll, as well as h is decision  not  to ca ll h im as a  witness, was a  mat ter  of 

reasonable t r ia l st ra tegy and a  funct ion  of counsel’s professiona l judgment .  

Fur thermore, Smith  fa iled to demonst ra te a  reasonable probability tha t  the 

outcome of h is t r ia l would have been  differen t  had Carroll t est ified for  the 

defense. 
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A. Stan dard of Re vie w . 

 Review of  a  Rule 29.15 judgment  is limited to a  determina t ion  of 

whether  the mot ion  cour t ’s findings of fact  and conclusions of law are clear ly 

er roneous.  Moore, 328 S.W.3d a t  702.  F indings and conclusions a re clear ly 

er roneous if, a ft er  r eviewing the en t ire record, there is a  defin ite and firm 

impression  tha t  a  mistake has been  made.  Id .   

To be en t it led to post -convict ion  relief for  ineffect ive assistance of 

counsel, a  Rule 29.15 movan t  must  sa t isfy a  two-prong test .  Zink , 278 

S.W.3d a t  175.  F ir st , the movant  must  show tha t  h is counsel fa iled to 

exercise the level of skill and diligence tha t  a  reasonably competent  counsel 

would exercise in  a  simila r  situa t ion .  Id .  To meet  th is prong, a  Ru le 29.15 

movant  must  overcome a  st rong presumpt ion  tha t  counsel’s conduct  was 

reasonable and effect ive.  Id . a t  176.  The second prong r equ ires the movan t  

to show tha t  he was prejudiced by t r ia l counsel’s fa ilure.  Id . a t  175.  To 

sa t isfy the prejudice prong, t he movant  must  demonst r a te tha t , absent  the 

cla imed er rors, there is a  reasonable probabilit y tha t  the ou tcome would have 

been  differen t .  Id . a t  176.  The existence of both  the per formance and the 

prejudice prongs must  be est ablished by a  preponderance of the evidence in  

order  to prove ineffect ive assis tance of counsel.  Id . a t  175.  
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B. An alys is . 

 In  descr ibing the defense a t torney’s duty to invest iga te, the United 

Sta tes Supreme Cour t  has sa id: 

[C]ounsel has a  du ty to make reasonable invest iga t ions or  to 

make a  reasonable decision  tha t  makes par t icu la r  invest iga t ions 

unnecessary.  In  any ineffect iveness case, a  par t icu la r  decision  

not  to invest iga te must  be direct ly assessed for  reasonableness in  

a ll the circumstances, applying a  heavy measure of deference to 

counsel’s judgment . 

S trick land , 466 U.S. a t  691 (emphasis added).  Invest iga t ions need only be 

adequate under  the circumstances.  S anders v. S tate, 738 S.W.2d 856, 858 

(Mo. banc 1987).  In  par t icu la r , the reasonableness of a  decision  not  to 

invest iga te depends upon the st ra t egic choices and informa t ion  provided by 

the defendant .  Id .  The select ion  of witnesses and the in t roduct ion  of 

evidence a re quest ions of t r ia l st ra t egy, and the mere choice of t r ia l st ra tegy 

is not  a  founda t ion  for  finding ineffect ive assist ance of counsel.  Id .  Only 

ra rely does a  cour t  find tha t  the fa ilure to in terview witnesses is sufficien t  t o 

just ify the finding of ineffect ive assistance of counsel.  Id .  
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1. Counsel made a  reasonable decision  tha t  an  invest iga t ion  of 

Car roll was unnecessary. 

This case presents one of those circumstances where counsel’s decision  

not  to in terview a  witness is a  ma t ter  of t r ia l st r a tegy and with in  counsel’s 

professiona l judgment .  Smith  a rgued in  the Cour t  of Appea ls and in  h is 

Applica t ion  for  Transfer  tha t  counsel could not  make a  reasonable  st ra tegic 

decision  about  ca lling Carroll as a  witness without  fir st  t a lking to Carroll t o 

find out  what  he would have test ified to.  But  tha t  a rgument  over looks 

counsel F leischaker ’s test imony a t  the Rule 29.15 hear ing tha t  Car roll was 

subject  t o impeachment  no mat ter  wha t  he sa id.  (PCR Tr . 42-43).  It  was for  

tha t  reason  tha t  F leischaker  test ified tha t  he viewed Carroll “as kind of a  

t ime bomb.”  (PCR Tr . 42).  F leischaker  knew tha t  Ca r roll had wr it t en  a  

let ter  to the prosecu tor  tha t  appeared to be an  offer  to assist  in  Smith’s 

prosecut ion .  (PCR L.F . 42).  F leischaker  rea lized  tha t  he would be unable to 

effect ively impeach  Carroll if he took the stand and implica ted Smith , and 

a lso tha t  the prosecut ion  would impeach  Carroll with  the let ter  if he 

exonera t ed Smith .  (PCR Tr . 42-43).  F leischaker ’s test imony made clear  tha t  

even  if he ta lked to Carroll before t r ia l, and even  if Car roll sa id tha t  he would 

exonera te Smith  of any involvement  in  the robbery, tha t  t est imony would 

st ill be of lit t le va lue in  ligh t  of the let ter  tha t  Car roll wrote to the prosecutor .  

(PCR Tr . 42; PCR L.F . 24).  As counsel noted, Car roll could essent ia lly test ify 
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to one of two th ings – tha t  Smith  was h is accomplice in  the robbery or  tha t  he 

was not .  (PCR Tr . 42-43).  F leischaker  viewed Carroll’s test imony as 

damaging no mat ter  which  way it  went . An a t torney will not  be found 

ineffect ive for  not  pursu ing a  par t icu la r  invest iga t ion  tha t  might  tu rn  out  to 

be harmful to h is ca se.  Martin  v. S tate, 712 S.W.2d 14, 17 (Mo. App. E .D. 

1986).  F leischaker ’s test imony a t  the Rule 29.15 hear ing established tha t  

t a lking to Carroll before t r ia l would not  have changed the decision  to not  ca ll 

Car roll a s a  witness.  (PCR Tr . 42-43).   

 In  a  case with  some pa ra llels to the present  one, the Southern  Dist r ict  

of the Cour t  of Appea ls reject ed a  cla im of ineffect ive assistance lodged 

aga inst  F leischaker  for  fa ilure to ca ll a  co-defendant  in  a  robbery case, 

despite F leischaker ’s admission  tha t  he did not  know pr ior  to t r ia l what  the 

witness was going to say.  Lowery v. S tate, 650 S.W.2d 692, 694 (Mo. App. 

S.D. 1983).  F leischaker  had test ified to h is concern  tha t  the co-defendant  

would either  invoke the F ifth  Amendment  or  would test ify tha t  h is clien t  was 

involved in  the charged robbery.  Id .  The Southern  Dist r ict  found tha t  

Fleischaker  “acted prudent ly” in  not  ca lling the co-defendant  under  the 

circumstances then  before h im.  Id .   

 Simila r ly, th is  Cour t  and the Eastern  Dist r ict  of the Cour t  of Appea ls 

have rejected fa ilure to invest iga te cla ims when  the decision  to forego 

invest iga t ion  was mat ter  of t r ia l st ra tegy and a  funct ion  of counsel’s 
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professiona l judgment .  S anders, 738 S.W.2d a t  860; S weazea v. S tate, 588 

S.W.2d 244, 246 (Mo. App. E .D. 1979); N ickelson  v. S tate, 583 S.W.2d 746, 

747 (Mo. App. E .D. 1979).   

 The cla im rejected by th is Cour t  in  S anders was tha t  counsel was 

ineffect ive for  fa iling to adequately invest iga te a  woman who was charged 

a long with  the defendant  in  the a rmed robbery of a  jewelry store.  S anders, 

738 S.W.2d a t  857.  The Cour t  found tha t  counsel’s decision  to not  extensively 

quest ion  the co-defendant  in  a  formal in terview “was based on  an  

unconfirmed belief t ha t  [the co-defendant ] either  would not  provide test imony 

helpfu l t o [the movant ] or  would not  be permit ted by her  lawyer  to t est ify.”  

Id . a t  860.  The Cour t  concluded tha t  counsel’s belief “was r easonable under  

the circumstances and was not  clear ly beyond the bounds of preva iling 

professiona l norms.”  Id .   

 N ickelson  a lso involved a  cla im tha t  counsel was ineffect ive for  fa iling 

to in terview the co-defendan t .  N ickelson , 583 S.W.2d a t  747.  As in  th is case, 

the decision  not  to in terview the co-defendant  was based on  concerns tha t  the 

co-defendant ’s t est imony might  not  be favorable.  Id .  The Eastern  Dist r ict  

concluded tha t  counsel’s decision  not  to in terview the co-defendant  and 

u t ilize h is test imony was a  mat ter  of t r ia l st ra tegy and an  exercise of 

counsel’s professiona l exper ience.  Id .  Accordingly, no grounds were found to 

exist  for  finding ineffect ive assistance of counsel.  Id . a t  748.  The cour t  in  
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S weazea  a lso rejected on  the basis of t r ia l st ra tegy a  cla im tha t  counsel was 

ineffect ive for  fa iling to in terview two purpor ted a libi witnesses.  S weazea , 

588 S.W.2d a t  246. 

Smith’s proposed st andard tha t  a t torneys should a lways in t erview 

prospect ive witnesses before deciding whether  to ca ll t hem a t  t r ia l conflict s 

with  the precedent  noted above.  It  flies in  the face of the S trick land  standa rd 

tha t  permits counsel to make a  r easonable decision  tha t  invest iga t ion  of a  

poten t ia l witness is unnecessary.  It  a lso replaces the S trick land  and S anders 

standard of assessing counsel’s decisions in  the context  of the circumstances 

of the case with  a  per se ru le tha t  fa ilure to in terview amoun ts to 

ineffect iveness.  But  the Supreme Cour t  has reject ed the imposit ion  of r igid 

ru les govern ing counsel’s conduct  a s “in ter fer [ing] with  the const itu t iona lly 

protected independence of counsel and r est r ict [ing] the wide la t itude counsel 

must  have in making tact ica l decisions.”  S trick land , 466 U.S. a t  689.  

Smith’s proposed requirement  a lso over looks the fact  t ha t  counsel’s st ra tegic 

decisions a re made in  “the rea l wor ld conta in ing rea l limita t ions of t ime and 

human resources.”  S tate v. T wenter, 818 S.W.2d 628 (Mo. banc 1991).  It  is 

for  tha t  r eason  tha t  counsel is given  heavy deference in  deciding what  

witnesses a re wor thy of pursu it .  Id .  Smith’s proposed standard erases tha t  

deference.  It  would a lso force a t torneys to expend t ime and resources on  

conduct ing invest iga t ions tha t  they reasonably believe will be fru it less.  Such  
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a  requirement  would inevitably diver t  t ime and resources from more fru it fu l 

pursu it s, which  ra ises the spect re of counsel being found ineffect ive for  not  

adequately developing viable defense st ra tegies.   

This case presents a  pr ime example of why such  a  requirement  is 

unnecessary.  As noted above, Car roll could test ify to one of two th ings, and 

counsel r easonably determined tha t  h is test imony wou ld be damaging no 

mat ter  which  way it  went .  Since the mot ion  cour t  found a t  t he hear ing tha t  

not  ca lling Car roll could be a  reasonable t r ia l st r a tegy, it  defies logic to 

decla re counsel ineffect ive for  fa iling to t ake the meaningless step of ta lking 

to Carroll.   

An order  gran t ing a  n ew t r ia l based on  a  fa ilure to in t erview car r ies 

other  ramifica t ions wor th  consider ing.  One is t ha t  counsel could in t erview 

Carroll and st ick to h is or igina l decision  tha t  Ca r roll should not  be ca lled a s a  

witness.  In  tha t  case, Appellan t  gets the windfa ll of a  second t r ia l where the 

evidence will be the same as the fir st .  Another  possibility is tha t  counsel will 

feel compelled by the gran t ing of the Ru le 29.15 mot ion  to ca ll Car roll as a  

witness, even  though he believes it  is the wrong st ra t egic move.  A ru ling tha t  

coerces counsel in to taking a  course tha t  he deems unwise is precisely the 

situa t ion  tha t  the Supreme Cour t  warned aga inst  in  S trick land : 

No par t icu la r  set  of deta iled ru les for  counsel’s conduct  can  

sa t isfactor ily t ake account  of the va r iety of circumstances faced 
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by defense counsel or  the range of legit imate decisions rega rding 

how best  to represent  a  cr imina l defendant .  Any such  set  of ru les 

would in ter fere with  the const itu t iona lly protected independence 

of counsel and r est r ict  the wide la t itude counsel must  have in  

making tact ica l decisions. 

S trick land , 466 U.S. a t  688-89.  This Cour t  has a lso recognized tha t  defense 

counsel must  be given  broad leeway in  determin ing what  st ra tegy to follow , 

and the ru le tha t  Smith  proposes threa tens to unduly in ter fere with  counsel’s 

discret ion .  S tate v. Basile, 942 S.W.2d 342, 355 (Mo. banc 1997).   

2. Not  ca lling Carroll t o test ify was a  reasonable st r a tegic decision . 

 Turn ing to the cla im conta ined in  the Rule 29.15 mot ion , t ha t  

F leischaker  was ineffect ive for  fa iling to ca ll Car roll as a  witness, tha t  

decision  was par t  of a  reasonable t r ia l st ra tegy.  One of counsel’s concerns 

was tha t  Car roll’s test imony would prove damaging to the defense.  (PCR Tr . 

42, 43).  Not  ca lling a  witness who could provide damaging t est imony is 

clear ly a  reasonable t r ia l st r a tegy.  R ousan v. S tate, 48 S.W.3d 576, 587 (Mo. 

banc 2001); Maclin  v. S tate, 184 S.W.3d 103, 110 (Mo. App. S.D. 2006); S tate 

v. Allen , 829 S.W.2d 524, 529 (Mo. App. W.D. 1992).  And if Car roll did 

a t tempt  to exonera te Smith , the Sta te could have impeached h im with  the 

let ter  to the prosecu tor , which  is reasonably read as Carroll seeking a  dea l in  

exchange for  assist ing in  the prosecut ion  of h is accomplice in  the robbery.  
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(PCR Tr . 42-43).  Fa iling to ca ll a  witness who is vu lnerable to impeachment  

is a lso a  reasonable t r ia l st r a tegy tha t  does not  give r ise to a  finding of 

ineffect ive assistance of counsel.  R ousan , 48 S.W.3d a t  587; R oberts v. S tate, 

772 S.W.2d 376, 380 (Mo. App. S.D. 1989). 

 F ina lly, Smith  fa iled to demonst ra te tha t  the ou tcome of the t r ia l would 

have been  differen t  had Carroll been  ca lled to test ify.  Even  if Car roll did 

test ify a t  t r ia l tha t  Smith  was not  involved in  the robbery, t her e is no 

assurance tha t  the jury would have believed h im.  Ra ther , it  most  likely 

would have viewed Carroll’s test imony with  suspicion .  Because Car roll had 

a lready been  sen tenced for  h is role in  the robbery, the jury could well have 

believed tha t  he had noth ing to lose by lying to help h is accomplice.  And had 

the Sta t e impeached Carroll with  h is let ter  to the prosecutor  and lea rned 

tha t  the Sta te had not  offered h im a  dea l, the jur y migh t  have found tha t  

Carroll’s test imony was mot iva ted by a  desire to get  back a t  the prosecutor  

for  not  helping h im.  The jury would a lso have had to wholly disbelieve the 

t est imony of Smith’s cellma te, who relayed sta t ements made by Smith  about  

deta ils t ha t  would only be known by someone involved in  the robbery, 

including the loca t ion  of the t ruck, which  was submerged in  a  pit .  (Tr . 177-

78, 299-31).  The ju ry’s verdict  demonst r a ted tha t  it  found the cellma te 

credible, despit e the defense effor t s to discredit  h is test imony, and there is no 
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reason  to th ink tha t  Car roll’s test im ony would have a lt ered tha t  credibility 

determina t ion . 

 The mot ion  cour t  clear ly er red in  finding tha t  Smith’s convict ion  and 

sentence should be vaca ted for  ineffect ive assist ance of t r ia l counsel.  The 

judgment  gran t ing r elief under  the Rule 29.15 mot ion  should be reversed. 
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CONCLUSION  

 

 In  view of the foregoing, Appella n t  submits tha t  the judgment  of the 

mot ion  cour t  should be rever sed and tha t  Respondent ’s mot ion  for  post -

convict ion  relief under  Rule 29.15 should be den ied . 
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